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Brazil and Argentina submitted to WIPO on August 26th, a “Proposal for Establishing a Development Agenda for the World Intellectual Property Organization”. They have requested the Proposal be included as a new item of the coming WIPO General Assembly. The proposal has also been joint, up to this moment, by Bolivia, Cuba and Ecuador and has received broad support of developing countries.

The Proposal is open to co-sponsorship of all WIPO Members States. 

The merit of the Proposal is the incorporation of some of the main questions raised by Members States and the international community in relation with the implications of intellectual property on the socio-economic and cultural development. Beyond specific legal or technical aspects addressed in the Proposal, the most important fact is that it will give the opportunity to discuss for the first time within WIPO, the crucial matter of the integration of development in its agenda, in a formal, serious and institutional way.  

The proposal is based on a main concept, that is the development dimension and the integration of this dimension into WIPO´s activities: 

· intellectual property norm- setting;

· Transfer of technology;

· Technical cooperation. 

1. Development is the most important challenge the international community faces. That challenge has been recognized in practically all international organizations. At the highest- level in the United Nations, the Millennium Development Goals has established a firm commitment to address the significant problems that affect developing countries and LDCs. 

The need to integrate the “development dimension” into policy-making intellectual property protection has received increased recognition, even from the WTO; the Doha Declaration on the TRIPs Agreement and Public Health, represents a milestone in that aspect.

Intellectual property rights should be an instrument to promote technological innovation and the transfer and dissemination of technology. Taking into account that the “technological gap” among developed and developing countries and LDCs is indeed significant, it must be ensure that the cost do not outweigh the benefits of IP protection. 

As a matter of fact, the Commission on IPR, created by the UK Department for International Development, recommended that WIPO “should give explicit recognition to both the benefits and costs of IP protection and the corresponding need to adjust domestic regimes in developing countries to ensure that costs do no outweigh the benefits”, and that it should “give greater emphasis to the need for IP regimes to be appropriately tailored to the individual circumstances of developing countries”.

Clearly, the Commission states that WIPO should integrate development objectives into its approach to the promotion of IP protection in developing countries. 

WIPO´s role is not to be limited to the promotion of intellectual property protection. Since 1974 WIPO has become a specialized agency of the United Nations and, as such, WIPO has to achieve its mandate in the context of the development objectives of the United Nations’ agencies. Particularly, WIPO has to be guided by the U.N. Millennium Development Goals. There should be full compatibility between the objectives of the United Nations and those of WIPO.

In order to ensure that the development dimension is integrated in WIPO´s work programme, the possibility of amending the WIPO´s Convention can be considered. 

2. The development dimension has to be fully integrated in WIPO´s norm- setting activities. One of the main activities of WIPO is the negotiation of IP international treaties. These treaties will significantly raise the level of actual protection at the international level. While in foras such as the WTO, developing countries and LDCs clearly show adopted positions to ensure the integration of the development dimension in the negotiations and debates; this is a pending issue in WIPO. 

The preservation of public interest flexibilities and the policy space of all Member States should be pursued and acknolewledged by current negotiations in WIPO. Proposals submitted by developing countries should not be ignored.  

We consider that in this aspect the following is needed:

· to preserve public interest in treaties under negotiation; 

· to  include “objectives and principles” (taking as a start point Art. 7 and 8 of the TRIPS Agreement); 

· to include dispositions related to the transfer of technology and to anticompetitive practices.

3. Intellectual property protection should be supportive of the transfer of technology and not run counter to it. Higher standards of intellectual property rights have failed to foster the transfer of technology through foreign direct investment and licensing.  

In this regard, measures have to be taken to ensure an effective transfer of technology to developing countries

4. Intellectual property enforcement should also be approached in the context of broader societal interests and development- related concerns. The rights of countries to implement their international obligations within their own legal systems and practice (as set up in Art. 1.1. of the TRIPS Agreement) should be safeguarded. WIPO cannot approach the issue of enforcement exclusively from the perspective of right holders. WIPO has to give also consideration to obligations of right holders and abusive practices that unduly restrain legitimate competition. 

5. Technical assistant should be expanded and qualitatively improved. It should also be fully consistent with the requirements of UN operational activities in this field; technical cooperation must be neutral, impartial and demand driven.

At the national level, regimes set up to implement international obligations should be administratively sustainable and should not overburden national resources.

6. Finally, the present proposal considers that, as a member-driven Organization, WIPO has to be open to address the concerns of all stakeholders, in particular to those of civil society. It is crucial to involve the broadest range of stakeholders in the discussions in WIPO to ensure balanced IP systems that service the interests of all sectors of society. In this respect, there should also be made a differentiation between NOGs representing public interest and those representing the interest of IP right holders. 

7. The decisions proposed to the General Assembly are:

1. Adoption of a high- level declaration on intellectual property and development, addressing the development concerns that have been raised by WIPO Members States and the international community at large.
2. The WIPO´s Convention could be amended in order to explicitly incorporate the development dimension into WIPO´s objectives and functions.

3. In relation to the treaties under negotiation, it shall be considered the inclusion of provisions on transfer of technology, on anticompetitive practices and on safeguarding the public interest flexibilities.

4. The Program and Budget Committee should establish a pluriannual program for technical cooperation aims at strengthening national intellectual property offices so as to become an acting element in national development policies.

5. On transfer of technology, it is proposed the creation of a Standing Committee on Intellectual Property and Transfer of Technology. This Committee should consider measures to ensure an effective transfer of technology. 

6. The organization of a joint international seminar WIPO-WTO-UNCTAD on intellectual property and development.

7. Adoption of appropriate measures to ensure the wide participation of civil society in WIPO activities, changing WIPO´s terminology with regards to NGOs.

8. The establishment of a Working Group on the Development Agenda for a further discussion on the implementation of the Development Agenda and work programmes for WIPO.
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